
Liquidated Damages constitute 2 reasonable estimate of such damages, the Debtors are required 

to pay to Buyer as liquidated damages and not as a penalty ( I )  the  Expense Reimbursement 

( u h ~ c h  shall nor exceed $10 million) plus (11) $30 million (clauses (I)  and (11) together, the 

“Liquidalea Damages’7 immediately in the event that ( x )  the Purchase Agreement is terminated 

pursuant I@ Sections S.l(bj, (c). or (d) of  the Purchase Apeement following the Sale Order 

Approval Date. or (y) Buyer elects to terminate the Purchase Agreement pursuant to Section 

S I(e) o f  the  Purchase Agreemeni or not to close, in each case because the condition set forth in 

Section 7.2(a) of the Purchase Agreement has not been satisfied, as a result of a Sellers’ 

lntenlional Breach following the Sale Order Approval Date. In the event Buyer terminates the 

Purchase .4geement pursuant to Section 8 l(e) of the Purchase Agreement or elects not to close, 

tn each case because the condition set forth i n  Section 7 2(a) of the Purchase Agreement has not 

been satisfied as a result of some reason other than a Sellers’ Intentional Breach, the Debtors 

shall pay immediately to Buyer the Expense Relmbursement (which shall not exceed $5 million). 

22 In accordance with the terms of the Purchase Agreement, (a) at any time 

after the date hereof and prior to closing, the Debtors, after consultation with the Creditors 

Committee, shall and @) in the event the Debtors fail to comply with the t~meline set forth in 

Exhbit  J or at anytime after June 30,2004 and prior to closing, Buyer shall have the nght to 

deliver a notice (the “Early Closing Election Notice”) of its irrevocable election of early closing 

and promptly close on the Sale Transactions (the “Early Closing Election”); provided, however, 

that the Closing pursuant thereto shall not occur sooner than twenty (20) Business Days after the 

delivery of the Early Closing Election Notice In h e  event that the Debtors’ exclusive periods to 

file and solicit a plan of reorgamzation under section 1121 of the Bankruptcy Code are 

terminated, the Cre l tors  Committee shall be permitted to petition the Court on limited notice to 



require the Early Clclsin: Elecrion The Debiors are authonzed and directed to pay the 

Liquidaled D a m a p  to B u y .  as required under  and pursuani to rhe Purchase .Ageement. 

wi thout  further ordei o f the  Coun a n d  the Liquidated Damages shall (a) receive superpnonty 

aaminiitralive claim slams and shall have pnont) ovcr a n y  and all adminisnative expenses of [he 

kinds specified in swi ions 503(b). 506(c ) .  j 0 7 ( a j  or 507(b) of the Bankruptc! Code. and (b) 

Hu>er  i r i h ;  to b e  I - iqu ida~ed Daniaprs and the superpnonly adminisrrative clalm status of 

~ u c t  c l a n i s  shall s u m w  rejection or breach of t h t  Purchasr Agxemenr,  and/or conversion or 

dismissdl of Ihese chapter I I cases and shall be unaffected thereby, provided, however, that the 

Liquidaied Damages shall DOI pnme the Liens held by the Sellers' seruor secured lenders and 

anJ'such amounts payable shall be subordinated io the came out for profess~onals fees and fees 

under 28 LT S C 5 1930 as provided in the Bankruptcy Court's order authorizinz the Debtors to 

use cash collateral that was entered m these cases. 

.4dditional Provisions 

23 Pursuant to section 364(c)( I )  o f the  B h p t c y  Code, (a) the obligatlon of 

the Debtors to pay any adjustments to the Purchase Pnce, including Interest wlth respect thereto, 

and (b) any amounts that may be owed to Buyer pursuant to, or for the Debtors' breach of, any of 

the Operating Agreements and the Operating Agreement shall receive superpnonty 

administrat~ve claim status and shall have pnority over any and all admimstratlve expenses of the 

kmds specified in sections 503(b), 506(c), 507(a). or 507(b) of the Bankruptcy Code, provided, 

however, that any such amounts payable shall be subordinate to the carve out for profess~onal 

fees and fees under 28 U.S.C. $ 1930 as provlded in the Bankruptcy Court's order authorizing 

the Debtors to use cash collateral that was entered in these cases 



24 .by amounts payable by the Debtors pursuant to the Purchase Agreement 

or anv of the documents dehvered b )  the Debtors pursuanr to or i n  connection with the Purchase 

Ageement shall (a) constitute adrnmistratlve pnonty expenses of the Debtors’ estates pursuant 

to sections 503m) and 507(a)(l) of the  Bankruptcy Code, except as otherwise specifically 

probided in the Purchase Agreen~enr or herein, (b) be paid by the Debtors at the time and in the 

manner provided in the Purchase A p e r r I e n t  without M e r  order of this Court, and (c) not be 

discharged, modified or otherwise affected by confirmation of any plan ofreorganizalon of any 

of the Debtors or conversion or dismissal of these chapter 1 1  cases 

25 Nothing herein approves any schedule, term sheet, master services 

agreement, or any other document ageement, or instrument whatsoever that relates to that 

certain Integrated Network Solution Purchase Agreement between Level 3 Cornmu~cat ions ,  

LLC (“Level 3”), as successor to Genuity Solutions, h c  , and Allefgance Telecom Company 

Worldwide, onginally dated July 24, 2000 (as amended, the “INSPA”), includmg, without 

limitation, the assumption, assumption and assignment, re~ection, terminallon, transfer andor  

servicing of the ”SPA. The INSPA is an Excluded Asset 

26. Nothing herein in any way prejudges, waives, limits, reduces, pre~udices, 

impairs, or impacts in any way the r ights and claims of either Level 3 or the Debtors (against 

Level 3) in connection with the INSPA, related contested matters, and adversary proceedings or 

otherwise. N o h n g  In this Order shall consbtute res judicata or collateral estoppel in connection 

w ~ t h  any issue, c l am,  nght or remedy of Level 3 or of the Debtors (against Level 3) in 

connection with the MSPA. related contested matters and adversary proceedings, or otherwise. 

Subject lo the express provisions provided in this paragraph and paragraph 24 herein, the 

preliminary objection filed by Level 3 is withdrawn with prejudice Nothing in paragraphs 24 or 



25 o f  this Order shall impair the Buyer c purchase o f  the  Sale .Assets free and clear ofa l l  

Interests 

27 On the date of the Closing, each of  the Debtors’ creditors is authonzed and 

duected to execute such documents and take all other actions as may be n e c e s s q  to release its 

lnterests in  the Sale Assets, i f  any, as such lnterests may have been recorded or may otherwise 

exist 

2E All Liens and other lnrerests held by the Debtors’ senior secured lenders 

on the Kon-Transferred Assets and all other Liens and other Interests shall be released at the 

Closing to extent such Liens and other Interests relate lo the Sale Assets and Buyer shall be 

granted a first pnonty, perfected Lien as secunry for all of the Debtors’ obligations to Buyer 

pursuant to the Operaung Agreement(s) on all Non-Transferred Assets pending FCC Consent 

and State PUC Consent, as applicable 

29 Regardless of whether the Debtors’ creditors execute the releases set forth 

UI the above paragraphs, this Order (a) shall be effective as a determination that, on the date of 

the Closing, all Interests of any kind or nature whatsoever existing w ~ t h  respect to the Debtors to 

the extent such Interests relate to the Sale Assets pnor to the Closing have been unconditionally 

released, discharged and terminated, and that the conveyances described herein have been 

effected and (b) shall be binding upon and shall govern the acts of all entities including without 

limitation, all filing agents, filing officers, title agents, title companies, recorders of mortgages, 

recorders of deeds, registrars of deeds, administrative agencies, governmental d e p m e n t s ,  

secretanes of state, federal, state and local officials, and all other persons and entities who may 

be required by operation of law, the duties of their office, or contract, to accept, file, register or 



otherwtsc record or release any documents or instruments. or who may be required to report OT 

insure any title or state of title i n  or to a n y  of the Sale .4sseis 

30 Except as pro\.ided hereafter, each and every federal, state and local 

ynvernnienial a_eencv or depanrnent is hereby directed to accept for filing andfor recording and 

approL'e a i  i i e c r s b q  any  and all documents and instruments necessary and appropnate to 

cnnsununaie [he uansactions contemplated by the Purchase Agreement; provided, however, that 

n o h n g  herein 15 intended to preempt any nghts of the FCC to review and act upon applications 

filed by [he partie:, for approval of the Sale Transaction pursuant to Section 2 14 of the 

Communications Act, or applicable FCC rules. 

3 I If any person or entity that has filed financlng statements, mortgages, 

mechmc 's  liens, /is pendens or other documents or agreements evidencing Interests with respect 

to the Debtors or the Sale Assets shall not have delivered to the Debtors pnor io the date of the 

Closing, in proper form for filing and executed by the appropnate parties, termination 

statements, instrumenk of satisfaction, releases of all ~nterests whlch the person or entlty has 

with respect to the Debtors or the Sale Assets or otherwise, then (a) the Debtors are hereby 

authonzed to execute and file such statements, mshuments, releases and other documents on 

behalfofthe person or entity w t h  respect to the Sale Assets, and @) Buyer is hereby authorized 

to file, regster, or otherwise record a certified copy of this Order, which, once filed, registered, 

or otherwise recorded, shall constitute conclusive evidence of the release of all Interests in the 

Sale Assets of any kind or nature whatsoever. 

32. ~ u r s u a n t  IO sections 105(a) and I146(c) of the Bankruptcy Code, the 

transfer of the Sale Assets to the extent such transfer is authonzed by a confirmed chapter 11 

plan, shaU not be siibject to taxation under any federal, state, local, municipal or other law 



imposing or purponin: to impose a sramp tax or similar rax on any of  the Debiors’ transfers or 

conveyances oirht. Sale Asseis, which includes real estaie, personal properly and any other 

assets 

- _ I  

3 2  111 the event o f  an Early Closing Election. the Debtors w i l l  deposit an 

m o m  e q u a l  10 the amotinl of rhe potenlial s~a inp  taxes or similar taxes into a segregated 

dccounl and either ( 3 )  litigale the app l i cab i l i~ \  of rhe stamp 1axt.s or similar taxes with the 

rC! :T .x :  :?-.!!:E evrhoriiie: or (b)  au .a i l  t h e  deci:ion o f l h e  Gnited Stares Dislncl Court for the 

Southern Disrnct of E e x  York in In re Belhlehem Steel Comoration, Case KO 01 -15288 (BRL) 

rcgarding the appi~cability of siamp l u e s  or similar taxes in the event of an asset sale. 

34 A s  soon as pracricable afler the Closing, the Debtors shall reserve 

%1,500,000 of the proceeds from the Sale Transaction in a segregated account pending a 

derermination of the claims of the Local Texas Taw Authorities (as defined in the Local Texas 

Tax Auhonties’ Objection to the Motion) The liens of the Local Texas Tax Authonties shall 

anach to the proceeds in the same validity. amount and pnonty as and to the extent they exist on 

the collateral. The amounts in the segregated account shall constitute adequate protection for the 

sale of the collateral purportedly subject to the Local Texas Tax Authorities’ lien, but shall not 

constitute a limit on the amount that i t  is ultimately entitled to recover on Its c l a m  as ultimately 

allowed, nor shall it constitute an admission of liability by the Debtors with respect to the Local 

Texas Tax Authonties’ claims, the existence of any liens, or otherwise Further, notlung herein 

shall prejudice to the right of any party in interest to assert defenses or object to claims or liens 

of the Local Texas Tax Authorities No distnbutlon shall be made from the segregated account 

absent consent of the Debtors, the Creditors Committee and the Local Texas Tax Authorities, or 

by order of the Court 



3 5  -411 entities who presently are in possess~on of some or all of the Sale 

Assets are hereby directed to s u e n d e r  possession of the Sale Assets to the Debtors at the 

Closing 

36 The Debtors a re  herrafler not permiired to cause their Representatives to 

~ n ~ l i a t e  contact with, solicit, or encourage submission of. and are not permitted to consider or 

accept, any inqutnes, proposals or offers by, a n y  Person in connection with any inquiry, 

proposal, offer. sale or other disposition related to any or  all of the Acquired Asse!s (includmg, 

without Iirniration, a Competing Transaction) and adherence to !hs paragraph 35 shall not 

constirute a breach of any fiduciary or other obligations or duties to the estates or any other 

persoii or entiiy whatsoever (regardless of whether in other contexts such person would be 

entitled to exercise a so-called “fiduciary out”) 

37. Th~s  Courl retains junsdiction to enforce and implement the terms and 

provisions of the Purchase A p e m e n 1  (including the breach of the Purchase Agreement as 

provided m Section 9.12 thereof), all amendments thereto, any wavers  and  consents thereunder, 

and of each of the agreements executed in connection therewith in all respects. 

3 8  The Sale Transaction is undertaken by Buyer in good faith, as that term is 

used In section 363(m) of h e  Bankruptcy Code Accordingly, [he reversal or modification on 

appeal of the authonzahon provided herem to c o n s m a t e  the transaction(s) contemplated 

herein shall not affect the validity of the sale of the Sale Assets to Buyer, unless such 

authorization is duly stayed pending such appeal. Buyer IS a purchaser in good faith of the Sale 

Assets, and is enbtled to all of  the protections afforded by section 363(m) of the Banlauptcy 

Code. 



39 The Purchase A p e m e n 1  and the transactions and insuuments 

contemplaied hereny shall be spec~frcally perfo.med and enforceable against and bindin_e upon. 

and not subiect to rejection or avoidance by ,  the Debtors. and their respecilve affiliam. 

successors, and as:;ipns. or an! chapier 7 o r  chapter 1 I uustee of the Debtors and the i r  esiates 

40 The Pwchsse Apeemenr  ana tlic Irmsacrions and instruments 

conlemplalrd hereby shall be spc~if i~dl l ; . '  pcrfomable a n d  enforceable agansi and binding upon, 

2nd not sublecr to -ejeciion OJ a \  c-icance b )  :he Deb1or.c or any chaprer 7 or chaprer 1 1  trustee of 

the Debtors and Lh~slr estates 

4 1 .  The failure specifically to include any particular provision of the Purchase 

Agreement in this Order shall iiot diminish or impar  the effectiveness of such provision, i t  being 

the mtent of  the Court that the Purchase Agreement be authonzed and approved in its entirety 

42. The Purchase Agreement and any related agreements, documents or other 

instruments may, w t h  the consent of  the Creditors Committee, which shall not be unreasonably 

withheld, be modfied, amended or supplemented by the parties thereto, in a wnting signed by 

both parties, and in accordance with the terms thereof, without hrther order of the Court. 

43. Nomthstandmg the provisions ofBanlauptcy Rules 6004(g) and 6006(d), 

there IS no stay pursuant to Banlauptcy Rule 6004(g) and this Order shall be effective and 

enforceable immediately upon entry. 

Dated: New York, New York 
-, 2004 

UNITED STATES BANKRUPTCY JUDGE 



EXHIBIT D 

BILL OF SALE 

THIS BILL OF S.4LE (this “Bill of Sale”) is made and delivered h s  k 3 g p ;  
of, . ,20031, Allegance Telecom, h c . ,  a Delaware corporation (“AlJI’), Allegiance 
Telecom Company Worldwde, a Delaware corporation (“m’ and, together with ATI, 
“&s” and each indvidually, a “Seller”), and XO Communications, Inc , a Delaware 
corporation (“m”) Capitalized l e m s  defined UI the Asset Purchase Agreement (as defined 
below) w h c h  are used but not defined herein shall have the meanings ascnbed to such terms in 
rhe Asset Purchase Agreement. 

UWEREAS. the Sellers have entered into that certam Asset Purchase Agreement, 
dated as of I 

’ ,20041 (as amended €ram time to tlme, the “Asset Purchase Agreement”), 
by and among Sellers and Buyer, which provides, among other h g s ,  for the assignment by 
Sellers io Buyer of the Acquired Assets. 

NOW, THEREFORE, in consideration of the mutual promises contained in the 
Asset Purchase . 4 g e e m e n ~  and for other good and valuable consideration, the receipt and 
sufficiency of w h c h  are hereby acknowledged, and subject 10 the terms and conditions o f  the 
Asset Purchase Apsement: 

I .  Each Seller does hereby sell, convey, assign, transfer and deliver to Buyer 
bee and clear of all Liens and Liabilities (other than Perrmtkd Liens of the type included in 
clause (iii) o f  the defimtion o f  Permitred Liens in the Asset Purchase Agreement), all of such 
Seller’s nght, title and mterest in and to the Acquired Assets. 

2. This Bill of Sale is executed and delivered pursuant to the Asset Purchase 
Agreement. Nothmg in this Bill of Sale, express or implied, is intended to or shall be construed 
to supersede, modify, expand or l h t  in any way the terms of the Asset Purchase Agreement. To 
the extent that any provision of this Bill of Sale confllcts or is inconsistent with the terms of the 
Asset Purchase Agreement, the Asset Purchase Agreement shall govern. 

3. Tlus Bill o f  Sale shall inure to the benefit of and be binding upon the 
parties hereto and their respective successors and permitted assigns. 

4. The Bill of Sale shall be construed and interpreted, and the rights of the 
parties shall be determined, in accordance with the Bankruptcy Code and the substantive laws of 
the State o f  New York for contracts expected and likely to be performed solely within such state, 
in each case without regard to the conflict of laws principles thereofor of any otherjurisdiction. 

5.  Ths Bill of Sale may be executed by the parties hereto in separate 
counterparts, each ofwhich when so executed and delivered shall be an original, and all of which 
together shall constitute one and the same instrument. 

[Signature Page Follows] 



13’ WITKESS WHERLOF-, and iniending io be legally bound hereby. the 
parties have caused t h i s  Bill of Sale to be execuied and delivered as of the day and year 
first above wniten. 

SELLERS: 

ALLEGLWCE TELECOM, INC 

ALLEGlANCE TELECOM COMPANY WORLDWIDE 

_ _  By. 
Name: 
Title: 



BUYER: 

XO COMMUNICATIONS, INC 

By. 
Name: 
Title: 



EXHIBIT E 

ASSUMPTION AGREEMENT 

~~ ~ ~ 4SSUMPTION ~~. . AGREEMEhT (this “Aereement”) dared as of 
[k . 
(“!XU”), A l l e i G c e  Telecom Company Worldwide, a Delaware corporation (“m’ 
and, together with ATI, “w’ and each individually, a “Seller”), and XO 
Commurucations, Inc , a Delaware corporation ( “ w r ” ) .  Capitalized terms defined in 
the Asset Purctiase Agreement (as defined below) w h c h  are used but not defined herem 
shall have the nearungs ascnbed io such terms i n  the Asset Purchase Agreement. 

WHEREAS, Sellers and Buyer have entered into that certain Asset 

.~ ~ _ j  ~ ~ 

..:;~~. ,2~004], by and among Allepance Telecom, Inc., a Delaware corporanon 

Purchase Agreemenr, dated as of IFebruary IS,  20041 (as amended from time to rime, 

the “Assel Purchase Ageement”), pursuant to which Sellers have agreed to sell, convey, 
assign, transfer and deliver to Buyer, and Buyer has aDeed to purchase, acquire and 
accept 6om Seilers, all nght, title and lnterest of Sellers in and to all Acquired Assets and 
Assumed Liabilities; 

WOW THEREFORE, for good and valuable consideration, the receipt and 
sufficiency of which is hereby acknowledged, and intending to be legally bound hereby, 
the panies hereto hereby agree as follows: 

1. In accordance w t h  and subject to the terms, provisions and 
limitations of the Asset Purchase Agreement, Buyer hereby assumes the Assumed 
Liabilities. 

2. This Agreement is executed and delivered pursuant to the Asset 
Purchase Agrement.  Nothmg in this Agreement, express or implied, is intended to or 
shall be consmued to supersede, modify, expand or limit in any way the terms of the 
Asset Purchase Agreement. To the extent that any provision of this Agreement conflicts 
or is lnconsistent with the terms of the Asset Purchase Agreement, the Asset Purchase 
Agreement shall govern. 

3.  Nothing in this Agreement, express or implied, is intended or shall 
be construed to confer upon, or give to, any Person other than Buyer and Sellers and then 
respective successors and permitted assigns, any remedy or c l a m  under or by reason of 
h s  instrument or any term, covenant or condition hereof, and all the terns, covenants 
and conditions, promises and agreements contained in this inshument shall be for the sole 
and exclusive benefit of Buyer and Sellers and their respective successors and permitted 
assigns. 

4. This Agreement may be  amended, supplemented or modified, and 
any provision hereof may be waived, only pursuant to a written instrument 
specific reference to this Agreement signed by each of the parties hereto. 

5 .  TFus Agreement shall be construed and interpreted, and the rights 
of the parties shall be determined, in accordance with the Bankruptcy Code and the 
substantive laws of the State ofNew York for contracts expected and likely to be 



performed solely within such slate, in each case without regard to the conflict of laws 
principles thereof or of any orher junsdiclion 

b. This A p e r n e n t  may be executed'by the panies hereto in separate 
counterpans, each of which when 50 executed and delivered shall be an ongmal, and all 
of w h c h  together shall constitute one and the same insuument. 

[Signature Page Follows] 
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IN N'ITNESS WHEREOF, the partles hereto have executed this 
.4ssumpuon .4preement as of the date and year firs1 above w n e n  

SELLERS: 

NLEGL4NCE TELECOM. INC 

ALLEGLANCE TELECOM COMPANY WORLDWIDE 

By: 
Name: 
Title: 



BUYER: 

XO COMMUNICATIONS, INC. 

Name. 
Title: 



EXHIBIT F-I 

P U R C H A S E  PRICE ESCROW AGREEMENT 

PLIRCHASE PRlCE ESCROW AGREEMENT ( ths  “ h c r o w  Agreemenl”), dated as of 
1 ’  :: <‘‘!,20@], by and among Allegance Telecom, Inc , a Delaware corporation, and 
.4llegIance Telecom Company Worldwide, a Delaware corporation, debtors-in- 
possession under h t k  11, of the Umted States Code, 11 U S C. in the United States 
Bankruptcy C O W  for the Southern Distnct of New York (each mdividually, “Seller,” and 
together, “Sel/rrs”), XO Commurucations, Inc., a Delaware Corporation (“Buyer”), and 
I ~ 1 as escrow agent (the “Escrow A g e d ’ )  

W 1 T N E S S E T  H 

W H E ~ A S ,  Buyer and Sellers have entered into an Asset Purchase Agreement, 
dated as of [February ~~ 18,20041 (the “Asset Purchase Agreement” and capitalized terms 
used herein and not othennse defined in th is Escrow Agreement shall have the m e m n g  
ascribed to them in the Asset Purchase Agreement); 

WHEREG,  pursuant to Section 3 2fi) of the Asset Purchase Agreement, Buyer 
and Sellers have agreed that Buyer will deliver the Adjusted Cash Purchase Pnce and the 
Purchase Pnce Escrow Stock (collectively the “Escrowed Purchase Price”) into an 
escrow account; 

W H E E ~ S ,  pursuant to Section 3 3 of the Asset Purchase Agreement, Buyer and 
Sellers have agreed that Sellers will deliver the Earnest Money Deposit (the “Earnest 
Money Escrow Amount,’’ collectively with the Escrowed Purchase Pnce, the “Escrowed 
Property”) into an escrow account, 

WHEREAS, Buyer and Sellers desire to appoint the Escrow Agent to act as escrow 
agent hereunder in the manner heremafter set forth and the Escrow Agent is willing to act 
in such capacity; 

NOW THEREFORE, in consideration of the premises and of the mutual covenants 
and agreements hereinafter set forth and other good and valuable consideration, the 
receipt and sufficiency of which are hereby acknowledged, Buyer, Sellers and the Escrow 
Agent hereby agree as follows: 

1 .  Establishment of ESCTOW Account. The Escrow Agent shall establish and 
maintam on behalf of the parties hereto, an interest bearing trust account (the “Escrow 
Account’? lo which there shall be immediately credited and held all amounts or property 
received by  the Escrow Agent ffom Buyer in accordance with Section 2 hereof. The 
funds and property credited to the Escrow Account shall be applied and disbursed only as 
provided herein. The Escrow Agent shall, to the extent required by law, segregate the 
funds credited to the Escrow Account from its other funds held as an agent or in trust. 

2. - l le~osi ts  to the Escrow Account: Investment, 



(a) Buyer shall deliver to the Escrow Agent for deposit in  the Escrow 
,Account the Adjusted Cash Purchase Pnce and the Purchase Pnce Escrow Stock and 
Sellers shall deliver to the Escrow, Agent for deposit in the Escrow Account h e  Earnest 
Money Deposit as required pursuant to Section 3 21b) and Section 3 3, respectively, of 
the .Asset Purchase Agreement and the terms set forth herein. 

(b) All cash amounls LO be deposited wtfi the Escrow Agent shall be 
mnsferred by wire transfer oflmmediately available funds to the following account of 
the Escrou Agent (or to such other account of the Escrow Agent as the Escrow Agent 
shall notify Sellers and Buyer in w-itmg pnor to the transfer of funds and which account 
Sellers and Buyer approve): 

(c) The Escrow Agent shall confirm in writing to Sellers and Buyer the 
deposit received by i t  pursuant IO Sechon 2(a) above and the amount of such deposit and 
of any other amounts are secunties 6om time to time deposited with the Escrow Agent in 
connection with the Asset Purchase Agreement. 

(d) Funds on deposit in the Escrow Account shalI be invested in short- 
term United States government securities, money-market funds, mterest beanng 
depository accounts or short-term certificates of deposit of a bank or trust company 
having combined capital, surplus and retamed earnings of at least 5500 million; provided 
that any such investment can be liquidated upon three (3) days notice. The Escrow Agent 
shall not be accountable or liable for any losses resulting from the sale or depreciation in 
the market value of such investments thereof. 

(e) Buyer shalI be deemed the owner of all Escrowed Property and 
investments in the Escrow Account and shall be responsible for the preparation of all tax 
returns associated with the investments therein and shall pay all costs relating to such 
returns, and all taxes, h e s  and penalties and interest. The Escrow Account shall be 
assigned the federal tax identification number of Buyer. Buyer shall provide Escrow 
Agent, at any time upon request of Escrow Agent with a Form W-8 or W-9 to evidence 
Buyer is not subject to any back-up wthholdmg under the United States Internal Revenue 
Code. Buyer shall report all income, if any, that is earned on, or derived 60m, the 
Escrowed P r o p e e  as its income, in the taxable year or years in which such income is 
properly includible and pay any taxes am'butable thereto. 

3. - Distributions fiom Escrow Account. 

(a) Funds on deposit in the Escrow Account shall be withdrawn by the 
Escrow Agent only in accordance with this Section 3. 
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(b) If  the Escrow Agent receives jomt wntten instructions s i p e d  by Buyer 
and Sellers pursuant 10 the Asset Purchase Agreement that such aseement  has been 
terminaled, the ESCJDW Agent shall disburse in accordance wtk theJoint nnttm 
insmctions of Buyer and Sellers the Escrowed Propeny to Buyer or Sellers and all 
accrued ~nves~rnent income thereon IO Buyer. i n  each c a e  w i t h n  three (3) Business Days 
of receipt of noticc of such ~ermination. 

icr  I f  one of the panies ( h e  “,h~oiifi.ing Parrj”) ( w i ~ h o ~ i ~ o i n t  insmciions 
born rhe other pan).) notifies the  Escrow Aeeni b a r  11 IS entitled to the Escrowed 
Propen). such ri(iiice ( thr  “hioiice”) shall state the reason thar the Notifyng Pany is 
entitled 10 the Escrowed Propeny. and the Notice w i l l  also be sent to the other p ~ t y  (the 
becipienr”j Tk,e Recipieni shall have ten ( I  0) calendar days born its actual receipt of 

the Notice lo prowde notice I o  the Escrow Agent and the N o n j m g  Party disputing the 
Yotifymg Parry’:: entitlement to the Escrowed Propeny. If the Escrow Agent does not 
receive nouce disputing such cntitlement lo the Escrowed Property within ten (10) 
calendar days after the Recipient actually receives the Nonce, the Escrow Agent shall pay 
the Escrowed Propeny as directed by the Notifyng Party. If the Escrow Agent receives 
nolice disputing such entitlement to Ihe Escrowed Property within ten (10) calendar days 
aRer the Recipient receives the Notice, the Escrow Agent shall not pay the Escrowed 
Property until the Escrow Agent receives either an order of the Bankruptcy Court, whch  
order has  become final and not subject to appeal and has been certified by the clerk of the 
Bankn~ptcy Court or other appropriate official, or Joint wntten notice signed by Buyer 
and Sellers indicating that the dispute has been resolved and directing the Escrow Agent 
to whom to pay the Escrowed Properly and income earned thereon and in what amounts 
(collectively, a “Final Resolufron”)). The Escrow Agent shall pay the Escrowed Property 
within three (3) busmess days of its receipt of the wntten evidence of a Final Resolution 
requrred above in ths Section 3(c). The Escrow Agenf shall be entitled to rely, 
exclusively, on any representatlonJointly made by Buyer and Sellers in Writing tn 
relation to the release of funds fiom the Escrow Account, and shall release funds from the 
Escrow Account born time to time as directed i n  any such joint written instruction born 
Buyer and Sellers or pursuant to a Final Resolution. 

(d) Upon the Escrow Agent receiving written notice, signed by Buyer and 
Sellers, of the Closing of the transactions contemplated by the Asset Purchase 
Agreement, the Escrow Agent shall disburse to Sellers the Escrowed Property, and the 
earnings thereon shall be disbursed to Buyer, UI each case within three (3) Business Days 
of receipt of notice of the Closing. 

(e) All disbursements of the Escrowed Property, or any portion thereof, 10 
Buyer shall be dtsbursed to Buyer in accordance with the instructions attached hereto as 
Exhibit A. Buyer may amend Exhibit A hereto born time to time by providing written 
notice to the Escrow Agent. Any such amendment shall be effective immediately upon 
receipt by the Escrow Agent of such Written notice. 

(4 AI1 disbursements of the Escrowed Property, or any portion thereof, 
and the earnings thereon to Sellers shall be disbursed IO Sellers in accordance with the 



m m c t i o n s  anached hereto as Exhibit B Sellers may amend Exhibit B hereto 6 o m  t h e  
to time by prowding writlen notice lo the Escrow Agent. Any such amendment shall be 
effective m e d i a t e l y  upon receipt by the Escrow Agent of such wnnen notice. 

4 Termination of Escrow Account and Escrow Ameement. The Escrow 
Account shall be deemed dissolved and t h s  Escrow A p e m e n 1  shall termmate upon the 
\*nnen agreemmt of the parties hereto, upon disbursement of all of the funds in  the 
Escrow .4ccount, or upon transfer of all amounts in the Escrow Account then in the 
possession of the Escrow Agent to the Banlauptcy Court or such other party as the parties 
hereto may jointly a p e e  upon in wnting in  accordance with the terms ofths Escrow 
Agreement 

5 Lscrow Aeent 

(a) Buyer and Sellers,Jointly and severally, agree to pay the Escrow 
Agent reasonable compensation for its services as Escrow Agent hereunder, as listed on 
Schedule A annexed hereto, promptly upon request therefor, and to reimburse the Escrow 
Agent for all reasonable expenses of or reasonable disbursements incurred by the Escrow 
Agent in the perfonnance of i t s  duties hereunder, including the reasonable fees, expenses 
and disbursements of counsel to the Escrow Agent. Nohwthstanding the foregoing, and 
without prejudice to the Escrow Agent’s nghls hereunder, each of Buyer and Sellers shall 
bear 50% of the fees, costs and expenses of the Escrow Agent and of any indemnity 
obligation pursuant to Section 6(cl hereof 

(b) The Escrow Agent may retam that portion of the Escrow Account 
equal to any such unpaid reasonable costs, expenses and fees incurred by the Escrow 
Agent as contemplated by Section 5(a) above until such time as such costs, expenses and 
fees have been paid. 

6. &&IS. Duties and Immunities of  Escrow Aaent. Acceptance by the 
Escrow Agent of its duties under this Escrow Agreement is subject to the following terms 
and conditions, which all parties to this Escrow Agreement hereby agree shall govern and 
control the rights, duties and immuruties of the Escrow Agent: 

(a) The duties and obligations of the Escrow Agent shall be determined 
solely by the express provisions of t l u s  Escrow Agreement and the Escrow Agent shall 
not be liable, except for the performance of such duties and obligations as are specifically 
set out in this Escrow Agreement. The Escrow Agent shall not be required to inquire a s  
to the performance or observation of any obligation, term or condition under any 
agreement or arrangement by Buyer and Sellers. The Escrow Agent is not a party to, and 
is not bound by, any agreement or other document out of which this Escrow Ageement 
may anse. The Escrow Agent shaIl be under no liability to any party hereto by reason of 
any failure on the part of any other party hereto or any maker, guarantor, endorser or 
other signatory of any document or any other person to perform such person’s obligations 
under any such document. The Escrow Agent shall not be bound by any waiver, 
modification, termination or rescission of thjs Escrow Agreement or any of the terms 



hereof, unless ewdenced by a wnhne delivered IO the Escrow Agent signed by the proper 
party or parlies and, if the duties or nghis of the Escrow Agent are affecied, unless i t  shall 
g v e  its pnor wnnen consent thereto. T h s  Escrow Agreement shall not be deemed to 
create a fiduciary relationshp between the parties hereto under state or federal law. 

(b) The Escrow Agent shall not be responsible in any manner for the 
v a l i d l y  or sufficiency of ttUs Escrow Agreement or of any propeny delivered hereunder, 
or for the  value or collectibili~y of any note, check or other i n s m e n t ,  if any, so 
delivered, or for any representations made or obligations assumed by any party other than 
the Escrow Agent. N o h n g  herein conrained shall be deemed to obligate the Escrow 
Agent to deliver any cash, instruments. documents or any other property referred to 
nerein, uniess uie same shall have first been received by the Escrow Agent pursuant to 
t h s  Escrow Agreement. 

(c) Buyer and Sellen will reimburse and mdemnify the Escrow Agent for, 
and hold it harmless against, any loss, liability or expense, includmg but not lmited to 
reasonable cowisel fees, incurred without had fath, willful misconduct or gross 
negligence on the part of the Escrow Agent arising out of or in  conjunction with its 
acceptance of, or the performance of its d u t m  and obligations under t h~s  Escrow 
Agreement, as well as the costs and expenses of defending against any claim or liability 
arising out of or relating to this Escrow Agreement 

(d) The Escrow Agent shall be fully protected in actlng on and relyng 
upon any wntten notice direction, request, waiver, consent, receipt or other paper or 
document which the Escrow Agent m good faith believes to have been signed and 
presented by the proper party or parties. 

(e) The Escrow Agent shall not be liable for any error o f j u d p e n t ,  or for 
any act done or step taken or omitted by i t  in good faith or for any mistake in act or law, 
or for anythmg which it may do  or refrain kom domg in connection herewith, except its 
own gross negligence or willful misconduct. 

( f )  The Escrow Agent may seek the advice of legal counsel m the event of 
any dispute or question as to the consrmction of any of the provisions of this Escrow 
Agreement or its duties hereunder, and it shall incur no liability and shall be fully 
protected m respect o f  any action taken, omitted or suffered by  it in good faith in 
accordance with the wntten advice or opinion of such counsel. 

(g) The parties hereto agree that should any dispute arise with respect to 
the payment, ownership or right of possession of the Escrow Account, the Escrow Agent 
is authorized and directed to retain in its possession, without liability to anyone, except 
for its bad faith, willful misconduct or gross negligence, all or any part of the Escrow 
Account until such dispute shall have been settled either by mutual agreement by the 
parties concerned or by the final order, decree or judgment o f  the Bankruptcy Court and a 
notice executed by the parties to the dispute or their authorized representatives shall have 
been delivered to the Escrow Agent setting fonh the resolution of the dispute, which 



notice Buyer and Sellers hereby a p e  to so ekecute and deliver to the Escrow Agent in 
the w e n r  thar such an order, decree or judgment is obtained from or issued by the 
Bankruptcy Coun The Escrow, Agent shall be under no duty whatsoever to insntute, 
defcnd or p m a k e  in such proceedings 

(ti) The agreetnenrs set forth m h s  Section 6 shall survive the res ipa t ion  
or removal of the: Escrow Ageni. the ~cmiination of this Escrow Agreement and the 
payment of all amounts hereunder 

- 
_. Resirnation ofEscrou, .Aeeni The Escrow Agent shall have the n&t to 

resign upon 30 days wnnen norice to Sellers and Buyer In [he event of such resipanon, 
%!le:; :nC D-yer shall  mutuall\ a g e ?  upon and appoint a successor cscrou agent 
hereunder by delivenng to the Escrow Afen t  a umtten nohce o f  such appointment. Upon 
receipl ofsuch notice, the Escrow, Agent shall deliver to the designated successor escrow 
agent all money and other property held hereunder and shall thereupon be released and 
discharged from any and all further responsibilities whatsoever under this Escrow 
Agreement; provided, however. that the Escrow Agent shall not be depnved of its 
compensation earned prior to such time. 

I f  no  successor escrow agent shall have been designated by the date 
specified in the Escrow Agent's notice, all obligations of the Escrow Agent hereunder 
shall nevertheless cease and terminate Its sole responsibility thereafter shall be to keep 
safely all property then held by i t  and to deliver the same to a person designated by the 
other parties hereto or in accordance with the direction of  a final order or judgment of the 
Bankruptcy Court. 

8. Notices. All claims, notices, consents, objections and other 
communjcations under this Escrow Agreement shall be in wnting and shall, except as 
otherwise provided herein, be deemed to have been duly g v e n  when (i) delivered by 
hand, (11) sent by telecopier (\nth receipt confirmed), or (iii) when received by the 
addressee, if sent by Express Mail, Federal Express or other reputable overmght delivery 
sewice, in each case, at the appropriate addresses and telecopier numbers as  set forth 
below: 

ESCROW AGENT: 

BUYER: 

wame of Escrow Agent] 
[Address of Escrow Agent] 
Attention: 1 
Telecopier. C ) - 

XO Communications, Inc. 
1 1 1 I I Sunset Hills Road 
Reston, Virginia 201 9 
Telecopier: (703) 547-2025 
Attenhon: General Counsel 
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With a copy IO: 

Brown Rudnick Berlack Israels 
120 West 45th Street 
New York, NY 10036 
Telecopier- (212) 704-0196 

(617) 856-8201 
Atlenhon: Edward S. Weisfelnei 

StevenD Pohl 

c/o Allegance Telecom, Inc. 
700 E. Butterfield Road, Suite 400 
Lombard, 1L 60148 
Telecopier: (630) 522-5250 
Atfention. Mark B. Tresnowski, Esq. 

Executive Vice President, 
General Counsel and Secretary 

With a copy to 

Kirkland & Ellis LLP 
153 East 53rd St. 
New York, NY 10022 
Telecopier: (212) 446-4900 
Attention: Jonathan S. Henes, Esq. 

Michael Movsovich, Esq. 

SELLERS 

(or to such other addresses and telecopier numbers as a party may designate as to 
itself by notice to the other parties). Notwithstanding any of the foregoing, any 
computation of a time period which is to begin after receipt of a notice by the 
Escrow Agent shall run from the date of receipt by it. 

9. Successors. This Escrow Agreement shall be binding upon and inure to 
the benefit of the parties hereto and their respective successors and assigns, provided that 
this Escrow Agreement may not be assigned by any party without the prior written 
consent of the other parties, which consent shall not be unreasonably withheld. 

IO.  Severability. If any portion or provision of thls Escrow Agreement shall 
to any extent be declared illegal or unenforceable by a court of competent jurisdiction, 
then the application of such portion or provision in circumstances other than those as to 
w h c h  it is so declared illegal or unenforceable, shall not be affected thereby, and each 
portion and provision of this Escrow Agreement shall be construed by modihng or 
limiting it so as to be valid and enforceable to the maximum extent compatible with, and 
possible under, applicable law. The provisions hereof are severable, and in the event any 
provision hereof should be held invalid or unenforceable in any respect, it shall not 
invalidate, render unenforceable or otherwise affect any other provision hereof. 



I I Amendments Except as set forth in Sections 3(e) and 3(f) above, h s  
Escrow Agxemsnt may be amended or modified at any time or 6om time IO time in 
w r i n g  executed by the panies to h s  Escrow Agreement. 

12. Govermnr: Law Thls Escrow Agreement shall be construed and 
inlerpreted, and the nghts of the parties shall be deiermmed, in accordance w ~ t h  the 
substantive laws ofthe State of New York. wthout regard to the conillct of laws 
p ~ c i p l e s  thereof or of any other junsdiction. 

I 3  JjJRJSDICTlON THE BAhTKRUPTCY COURT SHALL HAVE 
EXCLUSIVE nJRlSDICT1ON TO RESOLVE ANY AND ALL DISPUTES ARISING 
UhDER THIS ESCROW AGREEMENT AND EACH OF THE PARTIES HERETO 
HEREBY EXPIYESSLY CONSENTS TO SUCH EXCLUSIVE .JURlSDICTION. 

I ? .  Y J  No waiver of any  provision hereof shall be effective unless made 
in w ~ ~ t i n g  and s i g e d  by the waiwng party. The f a h e  of any party lo require the 
performance of any t e r n  or obligation of this Escrow Agreement, or the waiver by any 
party of any breach o f  t h i s  Escrow Agreement, shall not prevent any subsequent 
enforcement of such term or obligation or be deemed a waiver of any subsequent breach. 

15. HeadmRs. The headings and capnons in this Escrow Agreement are for 
convemence of ieference only and shall not in any way affect the m e m g  or 
interpretabon of this Escrow Agreement 

16. Countemans. Tlus Escrow Agreement may be  executed in any number of 
counterparts and by each of tbe parties hereto in separate counterparts (including by 
facslmile), each of w h c h  when so executed shall be deemed to be an onginal and all of 
whch  together shall constitute one and the same agreement. 

[Remainder of Page Intentionally Left Blank] 
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LN W I ~ N E S S  WHEREOF, the undersiged have executed this Escrow Apeement as 
of h e  dale first wnnen above 

ALLEGIANCE TELECOM. INC 

A L L E G W C E  TELECOM COMPA\Y 
W O R L D W E  

BY. 
Name. 
Title 

XO COMMUNlCATIONS, INC. 

BY 
Name: 
Tide: 

WSERT~NAME OF,ESCR-O.W.AGEfi]; 
as Escrow Agent 

By: 
Name: 
Title: 
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ALLEGl ANCE 

SCHEDULE OF FEES 

To act as an 
Escrow Agent 

Covers acceptance of appoinimenl as Escrow Agent including complete study of drafts of 
Escrow Agreement and all supporting documents in connection therewith, conferences 
until the final Escrow Agreement is agreed upon and execution of final Ageement. 

Investments (if applicable) 

Per purchase, sale, redemption, maturity or exchange %( 

Wire Transfer of Funds 

NOTE: 

Charges for any services not specifically covered in tius schedule will be billed 
commensurate with the services rendered. T h ~ s  schedule reflects charges that are now m 
effect for our normal and regular services and are subject to modification where unusual 
conditions or requirements prevail, and does not include counsel fees or expenses and 
disbursements, which will be billed at cost. The fees of our counsel shall be due and 
payable whether or not the transactlon closes. 

[Remainder of Page lntentlonally Left Blank] 


